This commentary details the United States' progress in advancing climate change law since President Barrack Obama's re-election in 2012, in spite of congressional dysfunction and opposition. It describes how the Obama administration is building upon earlier regulatory efforts by using existing statutory authority to regulate greenhouse gas emissions from both new and existing power plants. It also explains the important role the judiciary has played in facilitating more robust executive actions, while at the same time courts have rejected citizen efforts to force judicial remedies for the problem of climate change. Finally, it suggests some reasons why climate change has gained more prominence in the Obama administration's second term agenda and considers how domestic actions help the United States to reposition itself in international climate diplomacy.
introduction
In the 2012 United States (US) presidential election, the term 'climate change' went virtually unmentioned because it had become politically unmentionable. After a longawaited federal cap-and-trade bill narrowly failed to pass through Congress in 2010, climate change policy advocates in the US struggled to see a path forward on domestic action. Similarly, leaders around the world faced the conundrum of how to make international climate progress without buy-in from the historically largest emitter. Now, more than a year after President Barack Obama's re-election, the situation looks decidedly less grim, although not exactly rosy. As he began his second term, President Obama made clear that 'climate change' was no longer unmentionable and, in fact, would become a policy priority. Indeed, the US played a more constructive role in the international climate negotiations in Warsaw (Poland) in November 2013, 1 prompting one reporter to ask in a headline, 'Is America no longer public enemy No. 1 on climate change?'. 2 This commentary details the progress made in advancing climate change law in the US since Obama's re-election, in spite of congressional dysfunction and opposition. Building on first-term regulatory efforts, the Obama administration has finally committed to using existing statutory authority to perhaps its fullest extent to regulate greenhouse gas (GHG) emissions from both new and existing power plants. The judicial branch has largely accepted executive use of the Clean Air Act (CAA) 3 to regulate GHGs, even though the Act proves in many ways to be a clunky vehicle for regulating a globally dispersed pollutant. 4 Together, these domestic actions have given new credibility to US climate diplomacy.
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To have ceded the position as the world's most reviled polluter is hardly an accomplishment to boast about. Yet, in its second term, the Obama administration has shown significant initiative on an issue that remains politically fraught. We suggest a few reasons for this progress: a second-term presidency coupled with a gridlocked Congress has provided an opening for bold executive action; a domestic 'shale gas revolution' has expanded the conversation about future energy options; 6 state actions have put the lie to the argument that climate regulation is economically ruinous; and multiple disasters have served as reminders that climate change will prove to be immensely damaging to the US and the rest of the world. 4 Most scholars and advocates take the view that comprehensive federal climate legislation, whether in the form of a carbon tax, a cap-and-trade system, or something else, would be a superior method of regulating climate change both in terms of efficiency and effectiveness. Such legislation, however, remains politically untenable for the foreseeable future: see, e.g., N. As meaningful as these actions were, climate change policy was not the centrepiece of Obama's first term. Thus, the bolder tone struck in the 2013 State of the Union address signalled a change in policy priorities. Obama made these promises more concrete five months later, in June 2013, by releasing a Climate Action Plan in a major speech devoted exclusively to the topic of climate. 16 The plan, key portions of which are described below, set an ambitious agenda for Obama's remaining time in office.
Power Plant Regulation
One key element of the Climate Action Plan is regulation of the power sector -the largest source of GHG emissions in the US. 17 The most prominent action taken so far by the EPA in this regard is a revised proposal to control GHGs from new power plants, under the agency's CAA authority to establish 'standards of performance' for new sources. 18 The new proposal, issued on 20 September 2013, establishes two separate standards: the first limits GHG emissions from new natural gas-fired plants while the second, slightly less stringent, standard applies to new coal-fired plants.
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Modern combined-cycle natural gas plants meet the proposed standards, but coal plants cannot unless they employ carbon capture and sequestration (CCS), a method of capturing GHGs and piping them to long-term underground storage reservoirs, or using them for enhanced oil recovery. 20 Though billions of dollars have been spent on developing and commercializing CCS technology, no such units involving both capture and storage have been put into commercial operation at coal-fired power plants. The proposed rule thus seems to place an effective ban on the construction of new coal plants. However, its impacts would, in fact, be limited, as few if any new coal-fired plants are planned in the US because of the low price of natural gas, the expense of complying with several new and potential regulations, and the declining demand for electricity. Of much greater environmental significance, the Climate Action Plan also calls for GHG emission standards for existing power plants. As a result of the 'grandfathering' rules, hundreds of coal-fired plants constructed in the 1950s and 1960s still operate with minimal air pollution controls. 22 Regulating the GHG emissions of these plants is both critical and complicated. While the EPA has direct authority over new plants under CAA section 111(b), a different section (111(d)) applies to existing plants. 23 This section calls on the EPA to set guidelines, but allows each state to design its own standards of performance and implementation plan. 24 EPA guidelines may vary from one state to another, depending on each state's mix of fuels and generation resources. It is also possible that the EPA will employ a variety of legal theories to use CAA section 111(d) to permit multi-state emissions trading systems. All of this is sure to generate considerable litigation, considering the high stakes of such regulations. Moreover, while the EPA has ample experience in designing standards for new plants, the provisions of CAA section 111(d) for existing plants have rarely been used.
President Obama has directed the EPA to propose guidelines for existing plants by 1 June 2014; to finalize them by 1 June 2015; and to give states until 30 June 2016 to submit their implementation plans. 25 Even if this ambitious timeline is met, by the time states submit their plans, the President will have less than seven months remaining in office and the inevitable implementation challenges and litigation will play out under his successor. Regulations for existing power plants might therefore be both the most essential and the most fragile element of Obama's climate agenda.
Beyond Power Plants
The second-term Obama administration is also looking beyond the CAA to reduce GHGs. Shortly before releasing the Climate Action Plan, the administration quietly used an energy efficiency update for microwaves to announce an updated 'social cost of carbon' (SCC) calculation. 26 The SCC is 'an estimate of the monetized damages associated with an incremental increase in carbon emissions in a given year', and includes changes in agricultural productivity, human health, property damage, and the value of ecosystem services. 27 The in assessing the costs and benefits of potential regulations, as required in an executive order issued by President Bill Clinton. 29 A higher SCC should make more regulations limiting carbon appear cost-effective. 30 Perhaps unsurprisingly then, the SCC's revision has become something of a flashpoint, with critics suggesting it is really just a hidden carbon tax that was adopted undemocratically. 31 In November 2013, the White House announced that it will seek new public comment on the revised standards.
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Media coverage of Obama's second-term climate agenda has been dominated by another fossil fuel-related issue: the pending decision on the Keystone XL pipeline, which would transport oil from the Canadian tar sands to the US Gulf Coast. The proposed project requires a permit from the State Department, which must determine whether the pipeline would 'serve the national interest'. 33 Climate activists have worked to cast the Keystone XL decision as a symbolic component of Obama's climate legacy, suggesting that a decision to proceed would lock in a future of high-polluting oil. 34 Although the administration has remained generally close-lipped about its decision-making on Keystone XL, Obama's June 2013 speech vowed that the pipeline would be approved only if it 'does not significantly exacerbate the problem of carbon pollution'. 35 Both sides declared that this meant they would be victorious, thus reflecting far different ways of seeing the issue.
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Looking forward, the Climate Action Plan sets out a number of additional steps that the Obama administration plans to take to reduce GHG emissions. These include:
expanding the use of renewable energy; accelerating transmission development on public lands; better regulating hydrofluorocarbons (HFCs) and methane, extremely potent GHGs; 29 continuing to tighten efficiency standards for appliances and buildings; and further increasing fuel economy standards for heavy-duty vehicles. 37 However, the plan also recognizes that, despite all efforts to reduce GHG emissions, temperatures will increase and seas will rise for many years. Thus, resiliency and adaptation receive considerable attention, with the President calling on federal agencies to integrate resiliency into their activities. 38 The plan also includes measures to help to protect critical sectors of the economy from climate-related disasters and to assist state and local adaptation efforts. 39 President Obama followed up these pledges with a November 2013 executive order that, among other things, directs federal agencies to reform barriers to investing in adaptation and to identify ways in which their policies might contribute to climate vulnerability. 3. the courts buy in, so far
As outlined in the previous section, the Obama administration is pursuing a relatively ambitious set of climate initiatives, but the outcome of these initiatives will hinge, in part, on whether they are judged to be within the bounds of executive authority. Almost every climate regulation either has been or will be subjected to court challenge.
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By and large, the courts have, so far, upheld executive actions taken on GHGs. This judicial acceptance of executive action on climate change has been critical of the Obama administration's ability to construct an increasingly robust response to climate change without congressional support. In June 2012, the US Court of Appeals for the District of Columbia Circuit upheld the EPA's authority to regulate GHGs against numerous challenges, 42 including challenges to the Endangerment Finding and the Tailoring Rule. 43 This decision, considered a major victory for the EPA, has been thrown partly into question by the Supreme Court's decision in October 2013 to grant certiorari. 44 However, the Supreme Court limited its review to one question: whether the EPA has permissibly determined that its decision to regulate GHGs from motor vehicles 'triggered' an obligation to regulate stationary sources as well.
45 37 See Climate Action Plan, n. 16 above. 38 Ibid., at pp. 12-3. 39 Ibid., at p. 13. 40 43 See n. 8 above. 44 Coalition for Responsible Regulation, n. 42 above, at 418. 45 Ibid.
Significantly, the Supreme Court denied certiorari with respect to the EPA's Endangerment Finding and the vehicle tailpipe emissions standards.
Directly at stake in this challenge is whether the Prevention of Significant Deterioration programme, 46 aimed at preventing new sources from worsening local air quality, applies to GHGs. The case does not have direct bearing on the performance standards for new and existing fossil fuel-fired power plants, as these fall under a different part of the CAA. 47 However, a decision against the EPA would reduce its ability to go after other stationary sources and thus impede President Obama's objective of reducing overall GHG emissions. Oral argument in the case will take place in February 2014, with a decision anticipated by June 2014. 48 Although not directly related to climate, two other pending court challenges might have considerable impact on future GHG emissions. In 2011, the EPA finalized two landmark air regulations: the Mercury Air Toxics Standard (MATS) and the Cross State Air Pollution Rule (CSAPR). MATS would reduce power plant mercury (Hg) emissions by 90%, but at a fairly substantial cost to affected sources.
49 CSAPR aims to control sulphur dioxide (SO 2 ) and nitrous oxide (N 2 O) emissions through a multi-state emissions trading programme. 50 Both regulations have been challenged by affected industries. The DC Circuit heard oral argument in a challenge to MATS in December 2013. 51 At the same time, the Supreme Court heard arguments in a challenge to CSAPR, which the DC Circuit struck out in 2012 upon finding that the EPA's regulatory design exceeded its authority. 52 If MATS and CSAPR are upheld, the expense of complying with these regulations is likely to accelerate the closure of some major sources of GHGs.
Additional legal challenges are all but guaranteed once the EPA finalizes its regulations for GHGs from new and existing power plants under CAA section 111. Key questions that are likely to be raised include whether the EPA's emissions rate limitations under section 111(b) for new coal plants are overly ambitious based on current CCS technological prospects, and just what the EPA can require of existing sources under section 111(d). 53 As these pending and anticipated disputes highlight, for all its remarkable capacity to address new pollutants that pose grave new dangers unforeseen at the time of its passage, the existing CAA is far from the ideal way to regulate GHGs.
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In contrast to the relative success enjoyed by the EPA in legal challenges to its GHG regulations, the courts have maintained their scepticism of citizen relief. In addition to bringing lawsuits to force agency action, many litigants have attempted to extend common law doctrines, including public nuisance theories and the public trust doctrine, to harm related to climate change. These suits have met with little success, faltering on issues of separation of powers, standing, causation, and the practicability of judicial relief. 55 The trends of expanding administrative action and shrinking avenues for citizen relief are not independent, as forward movement on the EPA's regulatory agenda appears to contribute to the courts' unwillingness to shape piecemeal judicial remedies.
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A few important decisions in Obama's second term have narrowed the potential for judicially crafted solutions to climate change. In May 2013, the Supreme Court declined to review the Ninth Circuit's dismissal of a suit by the Village of Kivalina, an Alaskan seaside Inupiat village requiring relocation as a result of erosion from melting ice and seeking compensation for relocation expenses. 57 The Ninth Circuit held that the regulatory authority of the CAA and the EPA displace the federal common law of nuisance in GHGs, even for damages claims. 58 Also in May 2013, the Fifth Circuit dismissed an attempt to hold GHG emitters liable under a public nuisance theory.
59
Since these cases, plaintiffs appear to be largely foreclosed from proceeding with federal common law claims against emitters. Whether state common law claims may be available remains an open question. Legal Actions, Our Children's Trust, available at: http://ourchildrenstrust.org/legal/US-Action (collecting state and federal lawsuits sponsored by this organization to force regulation of carbon emissions under the public trust doctrine -none of which have yet been successful). 56 Cf. American Electric Power Co., ibid., at 2537 (finding any potential federal common law claim for abatement of GHG emissions displaced by federal legislation authorizing the EPA to regulate these emissions). 57 Kivalina, n. 55 above, at 853-54. 58 Ibid., at 858. 59 See Comer v. Murphy Oil, 718 F.3d 460 (5th Cir., 2013). 60 See American Electric Power Co., n. 55 above, at 2540 ('None of the parties have briefed preemption or otherwise addressed the availability of a claim under state nuisance law. We therefore leave the matter open for consideration.'); see also The Ninth Circuit further narrowed the possibilities for citizen relief in its October 2013 decision in Washington Environmental Council v. Bellon, at least if the opinion holds up and other circuits adopt similar reasoning. 61 In Bellon, two environmental groups sought to compel the Washington Department of Ecology and two regional clean air agencies to regulate oil refineries under the CAA. The Ninth Circuit dismissed the claim, holding that even if the plaintiffs had established injury in fact resulting from climate change, they had not provided evidence sufficient to establish the causality or redressability elements of standing. The court noted that establishing an adequate 'causal nexus' between the plaintiffs' injuries and government inaction would prove to be particularly challenging because 'there is limited scientific capability in assessing, detecting, or measuring the relationship between a certain [GHG] emission source and localized climate impacts in a given region'. 62 Although the Supreme Court found in
Massachusetts v. EPA that states could overcome such standing hurdles to challenge government inaction on GHGs, 63 Bellon casts doubt on whether other entities can ever do the same.
A decision of the DC Court in December 2013, however, was more lenient to climate change plaintiffs on the issue of standing. In Wildearth Guardians v. Jewell, the DC Circuit reversed a district court opinion that denied plaintiffs standing on their claim that a federal environmental impact statement for a coal lease inadequately considered climate change risks. 64 The DC Circuit held that the harm alleged by the plaintiffs to recreational and aesthetic interests as a result of increased local pollution gave them standing to challenge the adequacy of the climate change analysis, even though they could not have established standing on their climate claims alone.
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Wildearth should allow plaintiffs who can combine climate change claims with traditional local injuries an increased chance of establishing standing, again assuming the opinion holds up and the reasoning is adopted more broadly. Given the primacy placed by these judicial trends on administrative action as the appropriate locus of climate change solutions, court review of the EPA's GHG regulations will be of paramount importance in determining the extent to which the US can reduce emissions in the relatively near term. With such critical questions looming, the November 2013 decision by the Senate to eliminate filibusters blocking certain presidential nominations may turn out to have important implications for climate change. 66 Under the new rules, which require a simple majority for confirmation, Democrats are expected more rapidly to fill the almost one hundred vacancies in the federal judiciary, including several on the DC Circuit, the court given exclusive jurisdiction over challenges to EPA regulations. 67 These changes could give the EPA a bit more leeway in its CAA interpretations.
4. climate law drivers: the states, the changing energy mix, and a dose of reality
What has driven Obama's more outspoken, aggressive approach to climate change in his second term? Part of the answer, certainly, is embedded in the question: a second-term president's freedom from re-election concerns can inspire bolder actions. But several other forces have converged to make climate change gain prominence in the administration's second-term agenda. The first is the refusal by Congress to consider action on any important issues on the President's agenda. This deadlock, while generally detrimental to democracy and progress, also means that the President need not hold back on regulating the politically contentious issue of climate change in an effort to move other issues forward in Congress.
A second force driving the recent surge of climate initiatives is the so-called 'shale gas revolution' in the US. 68 Between 2005 and 2012, natural gas prices dropped from a high of around $10 per million Btu to less than $3 per million Btu, largely because a new drilling technique -hydraulic fracturing with horizontal drilling -unlocked a vast quantity of reserves. 69 Natural gas is now cost-competitive with coal, and burning gas to make electricity emits approximately half the GHGs emitted by coal. 70 Consequently, lower natural gas prices have driven down power sector GHG emissions even in the absence of regulation. By showing a path forward that does not rely on ever-elusive CCS technology, the rise of natural gas has eased the way for GHG regulation. However, the long-term cost competitiveness of natural gas remains uncertain. 71 If coal again becomes the economical fuel choice, GHG regulations that seem superfluous now (in particular, proposed emissions rate limitations on new sources) may regain importance.
State experimentation provides a third force behind current federal climate initiatives. In the absence of robust federal action, states have taken up climate regulation to an impressive degree. Nine northeastern states have run a cap-and-trade programme for CO 2 from power plants since 2009, which a recent report found will create billions of dollars in net economic benefits for the region. 72 California has adopted a suite of ambitious climate policies, including a cap-and-trade system and a low carbon fuel standard, the latter of which recently survived a critical court challenge under the dormant commerce clause. 73 Other states have adopted actions that focus less directly on limiting carbon, but have that effect nevertheless. Twenty-nine states now have in place mandatory Renewable Portfolio Standards, and 24 have Energy Efficiency Resource Standards. 74 These standards require utilities in a state to obtain a certain percentage of their electricity from renewable sources and to attain a certain level of energy savings annually. Collectively, these state actions demonstrate that a majority of states want a different energy mix in the future and that climate policies need not spell economic ruin. 75 One reason why the country, if not many vocal members of Congress, may be warming to carbon regulation is the accelerating severity of disasters both in the US and around the world. 76 While it remains difficult to attribute specific weather events to climate change, models show that these events are expected to happen with greater frequency and severity in a warmer world. The number of weather-related natural catastrophes in North America has risen from around 50 a year in the early 1980s to around 200 a year, 77 at an annual cost of approximately $110 billion in 2012. 78 These sobering figures may help to drive home the message that climate change is likely to be far more expensive to fix than to prevent. The election-season behaviour of New York City Mayor, Michael Bloomberg, illustrated this phenomenon: the week after Superstorm Sandy ravaged the city in October 2012, the mayor (who was originally elected as a Republican) announced a surprising last-minute endorsement of President Obama, specifically on the grounds of climate change policy. 79 It may or may not be a coincidence that in the same week Bloomberg Businessweek printed a bright red cover that showed a flooded Manhattan street and declared, 'It's Global Warming, Stupid'. 80 5. a new face to the world While this commentary has focused on US domestic federal actions, it is on the world stage that climate change will ultimately be slowed or accelerated. Although the US has a poor reputation from past international climate negotiations, there are recent signals that the country is more earnestly seeking bilateral and multilateral progress, as promised in the Climate Action Plan. 81 The US and China are the two most essential players in reducing carbon emissions, accounting together for approximately 45% of 2012 emissions. 82 These nations have historically been antagonists on climate change, with the US refusing to move forward without China agreeing to binding emissions limitations, and China asserting that the principle of 'common but differentiated responsibilities' precludes this arrangement. 83 However, amid intense internal discord in China over the country's worsening air quality, the countries' interests in addressing climate change domestically appear to be converging. In spring 2013, the US and China issued a Joint Statement on Climate Change, leading to a working group that set out five (non-binding) cooperative initiatives:
reducing emissions from heavy-duty and other vehicles; promoting CCS; increasing energy efficiency in buildings and industry; improving GHG data collection and management; and promoting smart grids. 84 agreed target of two degrees Celsius of global warming. 92 Secondly, even two degrees of warming may be more than the planet can bear without disastrous consequences. 93 Thus, while the climate change commitments of the Obama administration's second-term are laudable, real progress will require leveraging them into something bigger and bolder both at home and abroad.
